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THE WITNESS: Can I take a moment?

MR. WEBER: Sure.

(Witness confers with counsel.)

at a technical level, but I don't believe there

Do you know"Question:

I don't believe that it

By that do you mean roamer

Can I have it read back.

Actually hand-off

MR. WEBER:

MR. GURMAN:

THE WITNESS:

MR. WEBER:

THE REPORTER:

There are 1S-41 arrangements that are made

THE WITNESS:" Could you repeat the

Q. Do you know what systems?

A. I'm sure it does, yes.

the Atlantic City system has with all its

does.

are any written agreements with respect to that.

if the Atlantic City system has any hand-off

agreements.

agreements?

agreements with other systems?"

There are certainly overlap consent letters that

question.

specific budgetary categories, I'm not familiar

with the process.

Q. Do you know if the Atlantic City system

has any hand-off agreements with other systems?
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customers.

A. I do not believe so.

A. I'm not sure'what their internal

BY MR. WEBER:

Obviously we also provided

Q. Have there ever been any resellers in

Q. Are there currently any resellers' in

A. I assisted Mr. Lokting, although the

Q. Did you play any role in the

and Sidley & Austin.

negotiations?

they no longer desired to resell in that market

and entered into negotiations with Ellis Thompson

negotiations were directly between Mr. Lokting

Corporation, David Lokting specifically, for the

Ellis Thompson Corporation to purchase their

Atlantic City sometime ago and the other being

this, there have been two, one being Amcell of

the Atlantic City market?

A. To my knowledge which is limited on

reselling in the market, if you know?

the Atlantic City market?

reasoning was, but they made a determination that

TDS or a subsidiary of TDS up until recently.

Q. Why is the subsidiary of TDS no longer

neighbors.1
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AM 146468.

BY MR. WEBER:

before?

(Smith Exhibit No.7 was

TDS in that matter, yes.

Sidley & Austin being

I would like to have thisMR. WEBER:

MR. GURMAN:

THE WITNESS:

Q. Have you ever seen this document

A. Giving financial assistance, ensuring

A. I believe so, yes.

A. I believe I have, yes.

marked for identification.)

to have this pricing schedule be adopted?

Q. And, by Mr. Thompson's signature at the

bottom, is that a sign that Mr. Thompson agreed

counsel for TDS.

that funds were wired, serving as another set of

marked as Smith Exhibit 7, it is a one-page

letter dated June 23, 1993, with the Bates stamp

eyes on the contract, providing him with my

referring to giving financial assistance?

them in connection with the purchase.

Q. And, by assisting Mr. Lokting,_you're

some financial analysis and recommendations to

general comments.
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Q. And where is Mr. Watson based?

Q. Both Mr. Moerman and Mr. Moir are in

A. As I mentioned before, John Moerman and

A. . Currently Mr. Moerman is in

I would assume pot'.

Thank you, Mr. Smith,MR. WEBER:

No, I do not.A.

A. Our offices in Wayne, Pennsylvania.

Q. Do you know why the Wilmington

in Cranberry, New Jersey.

Wilmington. Mr. Moir is based out of our offices

Q. Do you know if there were any changes

Wilmington?

was simply to say that that's where the comment

in the Atlantic City market?

don't think anything else other than that.

was -- the recommendation was generated from, I

management team was recommending a pricing change

manager of the Wilmington system at that time

also had management responsibilities of the

Atlantic City market .. So I think the reference

at the time here Charles Moir who was general

Typically, if there were changes made, a revised

letter would have been sent or Mr. Lokting would

have marked up the letter.

made to it prior to adoption?
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Q. Mr. Weber had asked you about the

BY MR. GURMAN:

A. Yes.

recommendations for cell sites?

Do you

Could I ask him a

Sure.

MR. GURMAN:

MR. WEBER:

AMERICAN CELLULAR NETWORK CORP.

Q. And can you tell us a little bit about

EXAMINATION BY COUNSEL FOR

A. Mr. Dombroski had made a recommendation

Q. Do you know of any occasion within the

the Atlantic City system in September of 1994.

Mr. Thompson rejected the construction of all

that, the number of sites?

addition of cell sites that are proposed.

last year where Mr. Dombroski may have made some

system.

system, did you have any involvement in that?

for the construction of eight new cell sites in

made to add cell sites to the Atlantic City

recall any time recently where a proposal was

A. Yes, throughout my tenure I have made

recommendations for a continued buildout of that

clarifying question.

that's all I have.1
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Comcast.

FURTHER EXAMINATION BY COUNSEL

BY MR. WEBER:

MR. WEBER: That's all I have.

I don't

Prior tg that

MR. WEBER: I just have one follow-up

MR. MILLER: No questions.

FOR FEDERAL COMMUNICATIONS COMMISSION

MR. GURMAN: Nothing further.

they would take place at the meetings.

Q. Were these rejections of cell sites

directly from Mr. Thompson?

A. They were directly from Mr. Thompson,

recall who would speak -- whether Mr. Lokting

construction of cell sites recommended by

existing cell site and the sectorization of I

to your follow-up.

would speak on Mr. Thompson's behalf, but

typically these would be the circumstances where

we would .leave the room and they would discuss

Mr. Thompson had routinely rejected the

believe three other cell sites.

and one or the other would say no.

eight and instead approved the relocation of one1
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(Thereupon, at 10:20 a.m., the taking

SUBSCRIBED AND SWORN to before me this

of the instant deposition ceased.)

/9-q)-

f the Witness

/'199p.

NOTARIAL SEAL
CYNTHIA V. SYLVESTER, Notary Public

Wayne, Chester County
My CommiSSIon Exoires April 19. 1997

My Commission Expires

da~

----~~---------,
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Agreement dated this 30th day of December, 1987, bet~een

~cell of AtlAntic City, Inc., a New Jersey ° corporation

("A=lcell") having principal oftices at Bayport On,., Suite 400,

Verona Soulevard, West Atlantic City, New Jersey 08232 and Ellis

Thompson and Ellis Thompson Corporation (collectively,

Portland, Oregon 91211.

"Licensee") with an addr... .~ 5406 North Mis.ouri Avenue, " _..
',"';':''.

'~:,.:,~~
Whereas, Lieen••• ia ~he tentativa .electee for the grant of -~

authority by the Federal Com=unications Commission ("FCC") to

construct a cellular communication••yatem operating on Frequency

Block A ~o .erve the A~lan~ic Ci~y, New Jersey Ke~ropoli~an

Statistical Area (herein the "Sys~.mlt)1 and

Whereas, Licen.e. is a signatory to the ••ttlement. .qr.ement

with Cellular Management Services, Inc. (herein the "Settlement

Aqreement"), Which a9reement grants to the other parties to the

Settlement Aqreement up to a 49.99' interest in the entity which

owns the System: and

Where•• , Lie.n••• 1. de3iro~. of ant.rin~ into arrangements

for the construction ot the System and, atter construction is

completed, for obtaining awitching services and maintenance

servic•• from Amcell: and

WHEREAS, Licensee is further agreeable to furnishing ana

makinq available to Amcell after construction of the System is

completed cellular radio service on the terms and conditions

herein contained .

- .<

.'"","

'ft
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, . No~, t~erefore, in consideration of the mutual covenants and

consideration, "receipt 'of
. agreements herei~ contained and

Which

for other

is here~y

qood and valuable

aeknowledqed, 'the :.

; 'parties hereto agree as follows:

.;:.-~

- ;

1.1 Subj ect to Licensee's oversiqht and revi.w and as set' ~",

the description of the deaiqn anel .p.cifications for the syst.m' ':Of
. '... ~.:

as shown on Schedule A shall be modified immediately prior 'to .~. : "." ,." ... :. ::.
• • .. • ', ••.• fi-';-.iK;"

commencement ot construction ot the syst.. to account for any ~

."_.' .:,t;~

howeyet, , .~

requirements imposed ~y the FCC and ~o a.sur. ~at the sy.tem

employs ~.st available technoloqy at the tim. construction ~eqins

....
"

'..-
"

".' .:..

• :~. t~_.

, . -
system " ,·foi

confiquration set forth on Schedule A hereto provided,

·torth hereinafter, Ameell ahall mana~. and supervise the
..'. - ..... '-~

......... ':. ':''-:'c~nstr"uction-'Of the System in accordance with the outlineI
I.
t

I I,
11, ,
; I
I:
j ,

I I

IIIi
I I
I'
~

tor providinq Service to customers (the "Outline Syst.em '

.i

1
;

I•
"I

'1
1

1
, I
:.1
j

~

Confiquraticn"). Amcell shall devote .uch time and resources to

construction ot the System as are nece.sary to assure the proper

and expeditious completion of the system construction and ahall

make available to the System the full ranq. of its expertise and

experience in constructing cellular systems.

1.2 Licensee shall take all reasonable and appropriate

steps (1) to obtain fro~ the FCC the construction Permit, and

(il) eo protect the Construction Permit, includlnq, but not

limited to, satlsfyin9 all conditions ot the Construction permit,

and responding fully to any and all FCC inquiries, proceedinqs,

or adversarial plead1nqs ot whatever nature filed with respect to

the Construction Permit,

. ,. ...-......_.•-:.......... _....-........ zl • • +c"." •
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Bucget.

1.4 Within ten (10) days ot receipt ot the Design and the

Bua;et, Licensee shall either approve the Oesi9n and Budget or

-advise Amcell ot specific items not approved by it. At the

request ot Amcell, License. shall provide within ten (10) days of

such request detailed enqin••rin~ or other SUbstantiation tor the

basis of any specific items not approved. Licensee and Amcell

agree to promptly and diligently u.e their b.at efforts to

resolve all items not approved by Licens.e, and in the event such

items cannot b. re.olved, to ahara the cost ot obtaining the

opinion of. prote.cional engineer to re.olve auch open items •

It 1. aqreed that 3am.. Audet i. an acceptable profe.sional

engineer for this purpose. . Such professional engineer shall be

instructed to submit its report and opinion within forty-eight

(48) hour. ot receipt ot the request.

1.5 Promptly upon receipt of Licen••• 's approval ot the

Des!qn and the 8udqet, Amcell shall undertake the commencement of

the construction ot the system in accordance with the Oe.ign and

the BUdqet. SUbject to License.'. continuinq oversiqht and

review, ADcell shall be responsible for the mana;ement and

supervision of all activities inte9r~1 to the construction ot the

System, includinq, but not limited to, and subject in each

instance to obtaining any necessary FCC approvals, the follOWing:

\ ~--~ ...__ . .." ......... :.-.....-.-
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(i) developinq in reasonable detail and to the extent.. " .
._. '- appropriate in the liqht of the size and eonfiq".:lration cf the

: System, the System Oesign, including, but not li~lted to,
- .

, :.' -_~> development of a cell
. . -. - '. . configuration, formulation of-~ frequency ..- ..

.··.plan, briet analysis ot propaqat.ional characteristics, t.entative

projection of the probable volume and loeaticn of demand, - -_~-": •.

• ~entative allocation of system capacity, and selection and (upon

''-...:'~~::~ '-design approval) acquisition .s agent tor License. ot sites
'.. ,-'"

tor
",".. .:; .... ',

'" . - -
7- .-;-- control point, it required, and ba•• atation.;

(1i) upon approval of the C••iqn by Lic.ns•• , n.gotiating

.•s ac;ent for Licensee, .uch purchas. agr.em.nts, leas.. aneS/or "":";,,

contracts, and/or secur1nq such a~ditional third party consents -.~ .

_as Licen... may approve in the O••iqn and as aay b. nec••sary to ';~~

permit the full use of the control point and bas. station sites

f .elected;
~,

(iii) ••curln;, as Licensee'a agent, auch zoning or other

(

necessary governmental approvals a. may be required to permit the

use of the control point and base atation aites ••lected and

acquired;

(iv) preparing proposed moditicationa to ~h. Construction

Permit for Licensee'a review, approval, and execution and, as

ag.nt for Licens•• , filing .uch modification applications and

.ecuring FCC approval thereot, and ••curing as agent for Licensee

.uch FAA approval as may be roquired for tower and antenna

placements and h.ic;hts;

(v) control point and ~a•• station .ito preparation,

includinq construction and modification ot raaio towers and

L ..... :.-:;....:....

AM 144264
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~ui~dinqs to house switching and ~ase station equipment,

(--.

f
j
I.

j

1
•I
1
I

I
j.

3

const~ction and ir.provement ot access roads, and installation of

such security facilities as may be necessary to meet FCC or

ve~dor requirements:

(vi) installation of ~ase station equipment and such other

facilities as may be necessary or appropriate to the operation of

suc~ equipment and the System or, to the extent appropriate to or

required by the approved Oesign, the neqotiation and execution as

agent for Licensee of auch agreements as are necessary to obtain

use of any other existing or planned cellular systeml and

(vii) .u~ject to Licensee's review, approval and execution,

co~pletinq and filinq any applications necessary to obtain the

operatinq License from the FCC.

1.6 It is agreed that the System ahall be constructed with

equip~ent manufactured by Motorola, Inc. in order to achieve

maxicum operatinq efficiencies and interconnection capabilities

with surrounding systems. Amcell agrees to negotiate and

co~pl.te, as agent for Licensee but SUbject to supervision and

final approval by Licensee, such equip:ent purchase and fln~ncinq

agreements as may be necessary to construct the System.

1.7 Amcell shall, SUbject to the supervision and tinal

approval of Licensee, negotiate such interconnection aqreements

as may ~. desirable and shall implement such interconnection.

1.8 The BUdget shall set forth in reasonable detail all

coats related to the construction of the System .s .et forth in

the Desiqn. Amcell agrees to cause the System to be constructed

in accoraance with the Design and at a cost not exceedinq that

set forth in the BUdqet. Arncell guarantees that the Budget,

'.. -,"--.-.-.. .._.: __~., c ...· .......~....---.... __
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excludinq ~cell's construction project fee as set forth in

section 1.10 below, ~il1 not exceed $1,250,000 to co~plete

construction of the Syste~ in accordance with the Oesign. Any

costs in excess ot $1,250,000 to eo~plete the System in

accordance with the Oesiqn and make the System fully operational

will be borne by Amcell. Licensee acknowledges that the Design

. contemplates tour (4) cell sites usinq existinq towers and

~uildinqs and that the limitation of ~h. BUdqet provide~ for

herein does not apply to the additional coats ~at will ~e

incurred it existinq towers or bUilding~~ot available. The
M"~""c.~·

parties hereto agree that financing to truct the system shall

be souqht from the veneor or other available sourcea on ~e~s

SUbstantially similar to financinq Obtained fer other cellular

ay.tems constructed in the Kiddle Atlantic atates and at

prevailing interest rate. for this type of financinq.

1.9 The parties aqree that it is in the best interests of

~he System, the owners ot the Systam and Amcell that the System

be aesiqned ana constructea in an expeditious manner and the

parties hereto agre. to use their be.t efforts to de.iqn and

construct the system as quickly and expeditiously as possible.

1.10 For the services provided by Amcell hereunder, Amcell

shall be reimbursed tor allot its Out-ot-Pocket Expenses and

shall b. paid a construction project fee equal to 10\ of the

total cost of constructing the systam. The fee ahall b. provided

for in the Sudget. The costs of the service. ot Amcell's

principal executive officer~ in providinq manaqement and

supervisory functions with the exception of such Out-ot-Pocket

Expenses as travel, .hall be included without additional expense

AM 144266
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to the Sys~e~. Such expenses and fee will be paid on. a quarterly

basis during the initial constru~tion or the System. Amcell

shall submit a statement sho~inq in reasonable detail the

calculation of the expenses and fee clair.ed tor the prior quarter

within 30 days of the close of the quarter.

II. switching Services:

2.1 Ourinq the term provided in Section 5.2 ot this

Aqreement, and subject to the terms and provisions herect, Amcell

agrees to provide all switchinq services to License. as may be

necessary to operate the System and License. aqrees to purchase

all such services from Amcell.

2.2 Licensee aqre.s to pay to Ameell monthly tor the

8witchinq services provided hereunder a sum equal to $.05 (the

"Switch Rate") times the a9qre9a~. number of minute. ot usaqe of

the switch by License., inclUding usaqe by its customers and

wholesale distributors ot ._rvic., includ1nq Amcsll, durinq such

month, in either ev.nt payable within 30 days after the end of

each month. In~. .vent Lic.n••• •• per minute char;e to

customers tor Service during Peak Usage P.riod (the "Service

Rat~") is reduced to less than $.3Q per minute, the switch Rate

will be reduced to an amount equal to (a> $.05 tim.. (b) the

Service Rate divid.d by $.JO. License. further agrees to pay to

Amcell an am~unt equal to all costs incurred by Amcell directly

and exclusively attributa~le to License. in connection with the

provision of switching services hereunder.

2.3 Licensee shall pay, diractly to the provider of the

services, or to Amcell in the event the service is provided to or

.-
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by ~~cell, the e~arges of all other carrier~ for the handling of

all traffic on the System, includin9, without li~itation, charqes

in connecting each cell site with the Switch and enar;es of all

other teleco~.unications cc~~on carriers. All such c~arqes shall

be paid by Licensee promptly When ~ue.

2.4 A=cell shall maintain the Switch qood ordGr and repair

in accordance with industry standards and Amcell's m~intenance

policies durin; the tere ot this Aqr.ement so.a to provide

switching services to Licensee in accordance with the te~s

hereof. Amcell will use its best efforts to maintain a bUSy hour

grade ot service during the Peak Usage Period no worse than P.OS

between the switchinq office and the landline network. Accall

SHALL NOT BE LIABLE FOR ANY LOST PROFITS NOR FOR ANY SPECIAL,

INDIRECT OR CONSEQUENTIAL DAMAGES 1n connection with the

switChing services provided hereunder, or f~r any non-perfQ~anca

or delay caused by Act of God or other force majeure or event

outside of control of Amcell.

2.5 Amcell has not made any representation or warranty,

express or implied, aa to the desiqn or operation ot the switch

or as to the quality ot the swltchinq .ervlce provided thereon or

any other representation or warranty whatsoever with respect to

thereto.

2.& Amcell aqrees to proviae to Licensee, by means of

maqnetic tape, on a monthly basis such information aa License.

may reasonably require as to usaqe ot the System and usaq. of all

other telecommunications co~on carriers tor handlin~ all traffic

on the System and charqes 1n conncetinq each cell .it. with the

Switch, providQd, however, Arncell shall not be required to

AM 144268
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provide infQ~at:on as to usage of Service by ~~cellrs Authorized

Users except to the extent required by licensee to dQte~ir.e

charges payable by ~cel1 pursuan~ to Section 4.4 hereot.

ot

and

upgr~des

inst~ll.d

III. Maintenance services:

3.1 Curing the term provided in Section 5.2 ot this

. Agreement and sUbject to the terms and provisions bereot, Amcell

agree. to provide all maintenanca services tor ~be control point

and base station sites in the System .a may be nece.sary so that

the System may provide a level ot service comparable in nature,

coverage and quality to the cellular telephone systems currently

cpe~ational in the Middle Atlantic states. Such maintenance

service••hall include, but not be limited to, ~. following:

(1) Hire, train and equip any additional technical and

supervisory personnel as may be deemed required.

(2) Consistent with Amcell's current practice ~nd

vendor recommendations maintain a separate inventory of

switchinq, interconnection and cell site .pares.

(3) Consistent with Amcell'a own practice., maintain a

twenty-tour (24) hour a day 365 day a year monitoring

program ot the System to detect and correct in a ti~.ly

manner any .ervice attectinq outag•••

(4) A.sure that all vendor supplied

hardware' and sottware are obtained,

operational 1n a timely manner.

(5) Conduct audits ot the System to aaaur. optimal

operation per vendor specifications and compliance with

FCC rules and regulations.

/

AM 144269

i• 6. ••." ... ~_.,.... :

_---.~.;... t t eM 0. - 'F •.• --....._-



(
~,

(

- .'oJ -

(6) Provide engineering supervision and ~cnit:=i~q

services to avoid co-channel interference proble~s with

1~~ediately adjacent systems.

(7) Maintain an active database on the usage of cell

sites, interconnection tacilities ana landline trunks

to obtain the maximum usage of these faei~1t1.s and

assist the Licensee in planninq expansions consistent

with sound engineering and business practices.

3.2 For the.serv~ge~. _hereunder in maintaining the control

point and base station .ites pursuant to Section 3.1 hereof,

Amcell shall be (1) reimbursed tor all of its Cut-ot-Pocket

Expenses (as hereinatter defined) incurred in maintaining tho••

ait•• , and (1i) paid a f.. .qual to lot of such Cut-ot-pocket

Expenses. Such reimbursement and tee ahall be payable to Amcell

quarterly within thirty (30) days of the submission by Ameell ot

reasonable substantiation ot the amount ot its Out-of-Pocket

Expenses.

3.3 "OlJt-of-Poc:ket Expenses" a. used in this Article shall

include (i) all sums paid directly by Amcell to venders or

Xndependent Contractora in providing supplies, equipment or

maintenance service. pursuant to Section 3.1 hereof, and

(11) with re.pect to employe.s of Amcell or 1ts Atfiliate. who

provide cervice. pursuant to Section 3.1, an amount equal to the

total coat o~ employment of such persons, ~o the extent of the

~ime expenaed in providing such services, and (111) any BumS paid

by the Licensee or the System directly in connection with the

services to be provided by Amcell pursuant to paragraph 3.1

hereot.

AM 144270
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3.4 It is agreed t~~t ~cell may utilize enployees of

Affiliates in providing the serlices hereunder.

IV. Cellular Service;

4.1 During ~e te~ provided in section .5.2 ot this

Agree~ent and subject to the terns and provisions hereof,

Licensee aqrees to provide cellular radio service to Authorized

Users ot Amcell when within the range of cell sites located

within the MSA.

4.2 Service is SUbject to systen capacity li~itations,

transmission limitations caused by at~osph.ric and si~ilar

conditions and the failure of interconnecting tac11ities outside

the control of Licensee, and service may~. temporarily

interrupted or curtailed due to equipment modifications,

upgrades, relocations, repairs and similar activities necessary

tor proper or improved Service.

4.3 Licensee will prQvide Access ttur.l1:lers to Amcell when

requested by Amcell. Access N~mbers provided to Amcell will not

b. activated until notification is receiv.d trom Amcell. SU~ject

~o the ••rvices prov14ed by Amcall pursuant to Article II hereot,

Licensee will activate ••rvice for an Access Number within

t~enty-four (24) hours ot Amcell's request. A service activation

fee will b. charged.

4.4 A. a Wholesale custQ~cr ot License.'s Service

hereunder, Amcell shall receive the tollowinq discounts trom

Licensee's established activation fees, monthly access charges

and per-minute usage charges:

_ ..........__ • ;'·a<ie~t· <, ' ........~ ..,.,..
b ••
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Nu:ber ot AKCELL Units
On Liceose,'s Sy~tem

1-499
500-749
750 and beyond

piscount

In any event, the activation tees, monthly
.

aeeess-charqe. and

tor Airtime O.age

received to its

(

\

(

per-cioute usaqe charga. to Ancell hereunder shall be the moat

. favorable (lowest such) fees charged by Licensee to any other of

Licenseets wholesale customers. Subject to the foreqoing,

Licensee will have the right to adjust its f.es at any time.

subject to giving thirty (30) days advance written notice thereof

to Amcell. As the operator of the Switch, Accell ahall pay

direc~ly all char;e. of all other carriers for hand11nq ~raf!ic

ot Amcell'. Authoriz.d U.ers.

4.5 Ca> Amc.ll 1. charqad by Licen.ee

When calls are originated and when calls are

Authorized Users' Access Numbers.

(1) Charqeable ti~e tor calls originated by a mobile

radio unit using the Service begins When a connection

i •••tablished to the Licen••• '. facilitie., and ends

when the mobile radio unit disconnects.

Cii) Chargeable time tor calla received by a mobile

radio unit using the Service begins when the call i.

answered and ends when the mobile radio unit

disconnects.

When a connection is established in one rate period and ends

in another, the rata in effect for each period applies to the

portion of the connection occurring within each rate period.

(b) The prices charged Acc.ll by Licen••• do not include

any amounts resulting trom taxes, tees, or exactions imposed by

.
. . '"

._0- :
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federal

B.

or for any ~unicipal corporation or other political sU=div1sio~

or agency ot government relutinq to the provision ot the Service

and against Licensee, its property or its operation~, excepting

only taxes i~posed qenerally on corporations. ThG amounts

resulting tro~ such taxes, fees, or exactions !~posed against

Licensee, its property, or its operations excepting only t~xes

i~posed generally on corporations, shall be billed pro rata based

upon all users at Service en the system.

(c) Pursuant to Article II hereot, a magnetic tape will be

provided monthly by Amcell to Licensee. The tape will identity

detail usage for each Access Number.

4.6 A. Use of Service by Amcell:

(i) Service is turnishe~ for use by Amcell

and its Authorized Users.

(ii) An Access Nu~er may not appear in more

than one mobile radio unit.
,

(iii) Orders, inclUding those which involve

the activation, change, or the discontinuance

et Service, will be accepted by Licensee for

1:plementation by Amcell pursuant to Article

II hereof.

(iv) Service prov1d.~ herein may be

subject to applic~ble state and/er

regulation.

Abuse and Fraudulent UGO:

(i) Service shall not ~. used to make foul

or protane expressions, te impersonate

another person with fraUdulent er malicious
(

.-
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intent, to cQll another per~o~ so frequently

or at such t1~es ot day or in any other

:anner so as to annoy, abuse, threaten, or

harass such other parson, or fc= any unlawful

purpose.

(i1) Service shall not be used in such a

manner as to interfere unreasonably with the

use of the Service by one or more other

customers.

c. beell will pay directly all ~C)ll charqes

designate or chang. such n~ers when reasonably necessary in the

con~uct ot its business.

resulting from the origination ot mobile calls by ~eell's

Authorized Users to points outside ot the MSA. These char;es are

in addition to the charqe tor usage.

D. Amcell has no property rignt in the telGphone

nu~bers (Access Numbers) associated with its Authorized Users'
I

~(

c····
mobile radio units. Licensee reserves the r1qht to ~ssi9n,

:(

4.7 Limits ot Liability:

A. Becausa Licen... has no control ot the cOMmunications

utilizing the Sarvice, and ~.cau.e ot ~h. unavoidability of

errors incident to the us. of the service, the Service furnished

by Licensee is SUbject to the terms, con~it1ons ana 11=itations

herein specit~.d.

LICENSEE MAKES NO W~~TY, EITHER EXP~ESS OR IMPLIED,

CONCERNING THE FACILITIES OR 'rUE SERVICES, INCLUDING, WITHOUT

LIMITATION, WAlUUNTII:S OF MERClLU1TABILITY OR FITNESS ron A

PARTICt1~ PURPOSE OR USE. IT IS INTEnOEO BY THE PARTIES THAT

AM 144275
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TH!S SE=7:~N SlJ.ALr.. ~P?L'l TO AHC~LL AND All¥ OF A.'1C;:LL t S A'C7:RC~::;:~

US:;~S.

B. The ServicG furnished by Licensee in ad~it1on to tr.e

li~itation set forth preceding, also is subject to the followir.9

licitation: the liability of Licensee for dama9~s arising out of

mistakes, or.ission, interruption, ~elays, errors or d.fec~s in

trans~ission, or failures or defects in facilities furnished by

Licensee occurring in the course of furnishing Service caused by

the negligence of Amcell or Amcell's Authorize~ User, or of

Licensee in failing to maintain proper standards of maintenance

and operation and to exercise reasonable supervision, shall in no

event exceed an amount equivalent to the proportionate access

charge to Amcell for the period of the service disruption.

Neither Amcell nor its Authorized User ahall have any

rights to consequential da~aqes for reason ot such mis~akes,

emission interruption, delay or error or dGfect in transmissions

or failure or detect in tran~mission.

License. shall in no event b. liable tor interruption

or delays in transcias1on, or errors or defects in eransmission,

or failure to transmit when caused by acta of Go~, fire, war,

riots, act of Government or other cause. beyond its control.

Amcell or ita Authorized Usar agra., indemnify an~ save

Licensee harml••s for libel, slander, or infringoment ot

copyri;ht fro~ the materi~l trans=itted over its facilities:

against claims tor intrinqement or patents arising trom combining

with, or used in connection with facilities ot the Licensee,

apparatus and systems of Amcell or its Authorized User; and

(
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aqainst all ~t~cr thir:

o~ission of Ar.cell in

Ar,cell.

- l6 -

~3r~y c13i~s arising out ~f any ac~

connection with facilities provided

or

,

v. General;

S.l Definitions As used herein, unless the context

othe~_ise requires, the following terms shall have the meaninqs

.et forth below:

"bpe,s, NU1jtb,r" .hall mean a telephone nucber providec:! to

Ameell by the Licensee and aasociated with Amcell'. Authorized

Users' mobile radio units, .nabl!n, U•• ot the cellular System.

"Af:il~ate" shall lIean any Person that, directly or

indirectly, alone or through ona er more intermediarie.,

controls, is controlled by or is under common control with a

Party.

"Agr,e';T'.nt" shall mean this Aqreement en1:erad. 1nto bet...,een

Licensee and Am;.ll.

"6irtl~e us'S'" sball a mean period ot time, measured 1n

minutes, which Ameell or ita authorized user us•• the cellular

system.

"Applieatigo" shall meQn the application, as amended from

~im. to time, oriqinally file4 by Licens.. (FCe File No.

14261-CL-P-134-A-86), wbich application WAS chosen by the FCC as

the Tentative Selectee tor authorization to construct the System.

ItAu;horited us,:" shall mean a Person that is authorized by

Licensee to us. the Service.

"lYdggt" sha.ll have tho mOAning proVided in Section 1.a of

the Aqreement.

..._.. ~-_.
'P tru
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"Cc~st;;.;;~ioT'l pc:;q;-;t" shall mean the FCC au":.horizaticn to

- const=uc~ the Syste=.

"pesign" shall ~ean tha final equip~en~ .design and

eonfiguration and speci~ications for the System based upon the

Outline system Configuration.

,.~" shall mean the Federal Co~unicat1ons COll'.::Iission.

"71:;1 Order" shall mean an action by the FCC or a State

requlatory agency as to which: (i) no request for stay by the

FCC or State aqency, as applicable, the action 1s pendinq, no

such stay i8 in effect, and, it any deadline tor f111nq any such

re~~est is desiqnated by statute or requlation, it has passe~:

(ii) no petition for.rehearinq or recansideration at the action

is pendinq betore the FCC or State agency, aa applica=le, and the

time tor filing any such petition has passed: (iii) the FCC or

r State aqency, as applicable, does not have the action under
.-"-

reconsideration on its own motion and the tice tor such

reconsideration has pa8sed; and eiv) no appeal to a court, or

request tor stay by a court ot the FCC'. or state ag.ncy'., as

applicable, action is pending or in .ffect, and it any 4eaclline

I

tor tilinq any such appeal or r.qu.s~ is d••ignatecl by statute or

rul., it has pass.el.

"Grant" shall mean issuance by Final Order.

"Independent; !:ont:act-e:;u shull mean a Persen unatti11atcd

wi~h Amcell who is capable of providing service. pursuant to this

Aqreement.

"~" ahall mean the Atlantic City, New Jersey Metropolitan

Statistical Area.

"Operating Lic'n,e" shall moan FCC authorization to operate

the System.

AM 144278
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"Qu:~ite 5ysteC Ccp!igyration" shall have ~~e mean1n;

provided in Section 1.1 of the Agreement.

"Qut-of-?ocket txpens,s" shall have the ':leaninr; p:-ovided in

Section 3.3 of the Agreement.

uPa:ty" shall mean a signatory to the Agreement or its

assignees or successors.

"peak Usage Period" shall be

1. 7:00 a.m. to 8:00 p.m. Monday through Friday.

"Person" means any qeneral part.nership, limited partnership,

corporation, joint venture, trust, business trust, qovern~ental

aqency, cooperative, association, individual or other entity, and

the heirs, executors, ad~inistrators, 189&1 r.present~tives,

successors, and assiqns ot such person a. the context may

require.

"Se!"Vis:e" shall mean a service which utilizes the System's

cellular radio technology to provide telecommunications between a

cellular mobile radio unit ~nd a 1andline telephone station or

between two mobil. radio units.

ftSwiteh" .h~ll mean the cellUlar telephone switch supplied

by Motorola, Inc. and locatQd a~ Southgate Industrial Center, 6S

Southgate Boulevard, New Castle, Oalaware 19720.

"Sys>em l • .hall mean the cellular communicat.ions system

operating on Frequency Block A in thQ MSA.

5.2 The term ot this Aqreecent ahAll ce:.~ence on thQ d~te

hereot and shall ter=inate on the titth annivQraary ot the date

~hat the System commences· pUblic sorvice. At least six months

prior to such termination, the Parties shall center regarding the

p03sible renewal ot this Agreement on mutually aceep~able terms

anc1 concHtions •
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